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NFIA, as amended, or to §1773.2, the Di-
rector may assess civil money pen-
alties against such Enterprise in such
amount or amounts as deemed to be
appropriate under paragraph (c) of this
section.

(b) Notice and hearing. A civil money
penalty under this section may be as-
sessed only after notice and an oppor-
tunity for a hearing on the record has
been provided under 12 CFR part 1780.

(c) Amount. A civil money penalty
under this section may not exceed $385
for each violation. The total amount of
penalties assessed under this section
against an Enterprise during any cal-
endar year may not exceed $110,000.

(d) Deposit of penalties. Any penalties
collected under this section shall be
paid into the National Flood Mitiga-
tion Fund in accordance with 42 U.S.C.
4104d.

(e) Additional penalties. Any penalty
under this section shall be in addition
to, and shall not preclude, any civil
remedy or criminal penalty otherwise
available.

(f) Statute of limitations. No civil
money penalty may be imposed under
this section after the expiration of the
four-year period beginning on the date
of the occurrence of the violation for
which the penalty is authorized under
this section.
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otherwise noted.

§1777.1 Authority, purpose, scope, and
implementation dates.

(a) Authority. This part is issued by
the Office of Federal Housing Enter-
prise Oversight (OFHEO) pursuant to
sections 1313, 1371, 1372, and 1376 of the
Federal Housing Enterprises Financial
Safety and Soundness Act (1992 Act) (12
U.S.C. 4513, 4631, 4632, and 4636). These
provisions broadly authorize OFHEO to
take such actions as are deemed appro-
priate by the Director of OFHEO to en-
sure that the Federal National Mort-
gage Association and the Federal Home
Loan Mortgage Corporation (collec-
tively, the Enterprises) maintain ade-
quate capital and operate in a safe and
sound manner.

(b) Authority, purpose and scope of sub-
part A. In addition to the authority set
forth in paragraph (a) of this section,
subpart A of this part is also issued
pursuant to section 1314 of the 1992 Act
(12 U.S.C. 4514), section 307(c) of the
Federal Home Loan Mortgage Corpora-
tion Act (12 U.S.C. 1456(c)), and section
309(k) of the Federal National Mort-
gage Association Charter Act (12 U.S.C.
1723a(k)), requiring each Enterprise to
submit such reports to OFHEO as the
Director of OFHEO determines, in his
or her judgment, are necessary to carry
out the purposes of the 1992 Act. Sub-
part A of this part is also issued in reli-
ance on section 1317 of the 1992 Act (12
U.S.C. 4517) authorizing OFHEO to con-
duct examinations of the Enterprises.
The purpose of subpart A of this part is
to set forth a framework of early inter-
vention supervisory measures, other
than formal enforcement actions, that
OFHEO may take to address emerging
developments that merit supervisory
review to ensure they do not pose a
current or future threat to the safety
and soundness of an Enterprise.
OFHEQ’s initiation of procedures under
subpart A does not necessarily indicate
that any unsound condition exists. The
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supervisory responses enumerated in
§1777.11 do not constitute orders under
the 1992 Act for purposes of sections
1371 and 1376 thereof (12 U.S.C. 4631 and
4636).

(c) Authority, purpose, and scope of
subpart B. In addition to the authority
set forth in paragraph (a) of this sec-
tion, subpart B of this part is also
issued pursuant to subtitle B of the
1992 Act (12 U.S.C. 4611 through 4623),
section 303(b)(2) of the Federal Home
Loan Mortgage Corporation Act (12
U.S.C. 1452(b)(2)), and section 303(c)(2)
of the Federal National Mortgage Asso-
ciation Charter Act (12 TU.S.C.
1718(c)(2)). These provisions authorize
OFHEO to administer certain capital
requirements for the Enterprises, to
classify the capital of the Enterprises
based on capital levels specified in the
1992 Act, and, in appropriate cir-
cumstances, to exercise discretion to
reclassify an Enterprise into a lower
capital category. Under these provi-
sions, there are also automatic con-
sequences for an Enterprise that is not
classified as adequately capitalized, as
well as discretionary authority for
OFHEO to require an Enterprise to
take remedial actions. Subpart B im-
plements the provisions of sections 1364
through 1368, 1369(b) through (e), 1369C,
and 1369D of the 1992 Act as they apply
to the Enterprises (12 U.S.C. 4614
through 4618, 4619(b) through (e), 4622
and 4623). The principal purposes of
subpart B are to identify the capital
measures and capital levels that
OFHEO uses in determining the capital
classification of an Enterprise; to set
out the procedures OFHEO uses in de-
termining such capital classifications;
to establish procedures for submission
and review of capital restoration plans
of an Enterprise that is not classified
as adequately capitalized; and to estab-
lish procedures under which OFHEO
issues orders pursuant to section
1366(b)(1) through (4) of the 1992 Act (12
U.S.C. 4616(b)(1) through (4)).

(d) Effective dates of capital classifica-
tions. Section 1364 of the 1992 Act (12
U.S.C. 4614(d)) directs OFHEO to deter-
mine capital classifications for the En-
terprises by reference to two capital
standards, consisting of the minimum
or critical capital level on the one
hand, and the risk-based capital level

§1777.2

on the other. Section 1364(d) of the 1992
Act (12 U.S.C. 4614(d)) excludes consid-
eration of whether the Enterprises
meet the risk-based capital level in de-
termining capital classifications or re-
classifications under 1364, until one
year after the effective date of
OFHEO’s regulation implementing
OFHEO’s risk-based capital test (issued
under section 1361(e) of the 1992 Act (12
U.S.C. 4611(e)), until such time, section
1364(d) provides that an Enterprise is to
be classified as adequately capitalized
so long as it meets the minimum cap-
ital level. Subpart B contains a cur-
rently effective set of capital classi-
fications omitting consideration of the
risk-based capital level, as well as an-
other set of capital classifications
which will take effect, and displace the
current set of capital classifications,
on September 13, 2002 that is, one year
after the effective date of OFHEO’s
risk-based capital rule published at 66
FR 47730, September 13, 2001.

§1777.2 Preservation of other author-
ity.

(a) Supervisory standards. Notwith-
standing the existence of procedures in
§1777.10 for the Director of OFHEO to
designate certain developments for su-
pervisory response under subpart A of
this part, nothing in this part in any
way limits the authority of OFHEO
otherwise to take such actions with re-
spect to any issue as is deemed appro-
priate by the Director of OFHEO to en-
sure that the Enterprises maintain
adequate capital, operate in a safe and
sound manner, and comply with the
1992 Act and regulations, orders, and
agreements thereunder.

(b) Capital floor. Classification of an
Enterprise as adequately capitalized in
accordance with subtitle B of the 1992
Act and subpart B of this part indi-
cates that the Enterprise meets the
capital levels under sections 1361 and
1362 of the 1992 Act (12 U.S.C. 4611 and
4612) and regulations promulgated
thereunder as of the times specified in
the classification determination. Noth-
ing in subpart B of this part or subtitle
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B of the 1992 Act limits OFHEO’s au-
thority otherwise to address cir-
cumstances that would require addi-
tional capital through regulations, or-
ders, notices, guidance, or other ac-
tions.

(c) Form of supervisory action or re-
sponse. In addition to the supervisory
responses contemplated under subpart
A of this part, and the authority to
classify and reclassify the Enterprises,
to issue orders, and to appoint con-
servators under subpart B of this part,
the 1992 Act grants OFHEO broad dis-
cretion to take such other supervisory
actions as may be deemed by OFHEO
to be appropriate, including issuing
temporary and permanent cease and
desist orders, imposing civil money
penalties, appointing a conservator
under section 1369(a)(1) through (2) of
the 1992 Act (12 U.S.C. 4619(a)1)
through (2)), entering into a written
agreement the violation of which is ac-
tionable through enforcement pro-
ceedings, or entering into any other
formal or informal agreement with an
Enterprise. Neither the 1992 Act nor
this part in any way limit OFHEO’s
discretion over the selection of the
type of these actions, and the selection
of one type of action under this part or
under these other statutory authori-
ties, or a combination thereof, does not
foreclose OFHEO from pursuing any
other action.

§1777.3 Definitions.

For purposes of this part, the fol-
lowing definitions will apply:

1992 Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act, 12 U.S.C. 4501 et seq.

Affiliate means an entity that con-
trols an Enterprise, is controlled by an
Enterprise, or is under common control
with an Enterprise.

Capital distribution means:

(1) Any dividend or other distribution
in cash or in kind made with respect to
any shares of, or other ownership inter-
est in, an Enterprise, except a dividend
consisting only of shares of the Enter-
prise; and

(2) Any payment made by an Enter-
prise to repurchase, redeem, retire, or
otherwise acquire any of its shares or
other ownership interests, including
any extension of credit made to finance
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an acquisition by the Enterprise of
such shares or other ownership inter-
ests, except to the extent the Enter-
prise makes a payment to repurchase
its shares for the purpose of fulfilling
an obligation of the Enterprise under
an employee stock ownership plan that
is qualified under section 401 of the In-
ternal Revenue Code of 1986 (26 U.S.C.
401 et seq.) or any substantially equiva-
lent plan as determined by the Director
of OFHEO in writing in advance.

Core capital has the same meaning as
provided in 12 CFR 1750.2.

Critical capital level means the
amount of core capital that is equal to
the sum of one half of the amount de-
termined under 12 CFR 1750.4(a)(1) and
five-ninths of the amounts determined
under 12 CFR 1750.4(a)(2) through
1750.4(a)(7).

Enterprise means the Federal Na-
tional Mortgage Association and any
affiliate thereof, and the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof.

Minimum capital level means the min-
imum amount of core capital specified
for an Enterprise pursuant to section
1362 of the 1992 Act (12 U.S.C. 4612), as
determined under 12 CFR 1750.4.

OFHEO means the Office of Federal
Housing Enterprise Oversight.

Risk-based capital level means the
amount of total capital specified for an
Enterprise pursuant to section 1361 of
the 1992 Act (12 U.S.C. 4611), as deter-
mined under OFHEO’s regulations im-
plementing section 1361.

Total capital has the same meaning as
provided at 12 CFR 1750.11(n).

Subpart A—Prompt Supetrvisory
Response

§1777.10 Developments prompting su-
pervisory response.

In the event of any of the following
developments, OFHEO shall undertake
one of the supervisory responses enu-
merated in §1777.11, or a combination
thereof:

(a) OFHEO’s national House Price
Index (HPI) for the most recent quarter
is more than two percent less than the
national HPI four quarters previously,
or for any Census Division or Divisions
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in which are located properties secur-
ing more than 25 percent of single-fam-
ily mortgages owned or securing secu-
rities guaranteed by an enterprise, the
HPI for the most recent quarter for
such Division or Divisions is more than
five percent less than the HPI for that
Division or Divisions four quarters pre-
viously;

(b) An Enterprise’s publicly reported
net income for the most recent cal-
endar quarter is less than one-half of
its average quarterly net income for
any four-quarter period during the
prior eight quarters;

(c) An Enterprise’s publicly reported
net interest margin (NIM) for the most
recent quarter is less than one-half of
its average NIM for any four-quarter
period during the prior eight quarters;

(d) For single-family mortgage loans
owned or securities by an Enterprise
that are delinquent ninety days or
more or in foreclosure, the proportion
of such loans in the most recent quar-
ter has increased more than one per-
centage point compared to the lowest
proportion of such loans in any of the
prior four quarters; or

(e) Any other development, including
conduct of an activity by an Enter-
prise, that OFHEO determines in its
discretion presents a risk to the safety
and soundness of the Enterprise or a
possible violation of applicable law,
regulation, or order.

§1777.11 Supervisory response.

(a) Level I supervisory response—(1) Su-
pervisory letter. Not later than five busi-
ness days after OFHEO determines that
a development enumerated in §1777.10
has transpired, OFHEO shall deliver a
supervisory letter alerting the chief ex-
ecutive officer or the board of directors
of the Enterprise to OFHEO’s deter-
mination.

(2) Contents of supervisory letter. The
supervisory letter shall notify the En-
terprise that, pursuant to this subpart,
OFHEO is commencing review of a po-
tentially adverse development. As is
appropriate under the particular cir-
cumstances and the nature of the po-
tentially adverse development, the let-
ter may direct the Enterprise to under-
take one or more of the following ac-
tions, as of such time as OFHEO di-
rects:

§1777.11

(i) Provide OFHEO with any relevant
information known to the Enterprise
about the potentially adverse develop-
ment, in such format as OFHEO di-
rects;

(i1) Respond to specific questions and
concerns that OFHEO poses about the
potentially adverse development; and

(iii) Take appropriate action.

(3) Review; further action. Based on
the Enterprise’s response to the super-
visory letter and consideration of other
relevant factors, OFHEO shall prompt-
ly determine whether the Level I su-
pervisory response is adequate to re-
solve any supervisory issues implicated
by the potentially adverse develop-
ment, or whether additional super-
visory response under this section is
warranted.

(4) Sequence of supervisory responses.
The Level II through Level IV super-
visory responses in paragraphs (b)
through (d) of this section may be car-
ried out in any sequence, including si-
multaneous performance of two or
more such responses. OFHEO may also
carry out one or more such responses
simultaneously with a Level I super-
visory response pursuant to this para-
graph (a).

(b) Level II supervisory response—(1)
Special review. In addition to any other
supervisory response described in this
section, OFHEO may conduct a special
review of an Enterprise in order to as-
sess the impact of the potentially ad-
verse development on the Enterprise.

(2) Review; further action. Based on
the results of the special review and
consideration of other factors deemed
by OFHEO to be relevant, OFHEO shall
promptly determine whether addi-
tional supervisory response under this
section is warranted.

(c) Level III supervisory response—(1)
Action plan. In addition to any other
supervisory response described in this
section, OFHEO may direct the Enter-
prise to prepare and submit an action
plan to OFHEO, in such format and at
such time as OFHEO directs.

(2) Contents of action plan. Such ac-
tion plan shall include, subject to addi-
tional direction by OFHEO, the fol-
lowing:
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(i) In the case of any potentially ad-
verse development arising from condi-
tions or practices internal to the En-
terprise, any relevant information
known to the Enterprise about the cir-
cumstances that led to the potentially
adverse development;

(ii) An assessment of likely con-
sequences that the potentially adverse
development may have for the Enter-
prise; and

(iii) The proposed course of action
the Enterprise will undertake in re-
sponse to the potentially adverse de-
velopment, including an explanation as
to why such approach is preferred to
any other alternative actions by the
Enterprise and how such approach will
address the concerns of OFHEO.

(3) Review; further action. If OFHEO in
its discretion determines that the in-
formation, assessment, or proposed
course of action contained in the ac-
tion plan is incomplete or inadequate,
OFHEO shall promptly direct the En-
terprise to correct such deficiencies to
the extent OFHEO determines such
corrections will aid in resolving super-
visory issues implicated by the poten-
tially adverse development, and will
promptly determine whether addi-
tional supervisory response under this
section is warranted.

(d) Level IV supervisory response—(1)
Notice to show cause. In addition to any
other supervisory response described in
this section, OFHEO may issue written
notice to the chief executive officer or
the board of directors of the Enterprise
directing the Enterprise to show cause,
on or before the date specified in the
notice, why OFHEO should not issue
one or more of the following:

(i) A notice of charges to the Enter-
prise under section 1371 of the 1992 Act
(12 U.S.C. 4631) and the procedures in 12
CFR part 1780 commencing an action to
order the Enterprise to cease and desist
conduct, conditions, or violations spec-
ified in the notice to show cause;

(ii) A temporary order to the Enter-
prise under section 1372 of the 1992 Act
(12 U.S.C. 4632) and the procedures in 12
CFR part 1780 to cease and desist from,
and take affirmative actions to prevent
or remedy harm from, conduct, condi-
tions, or violations specified in the no-
tice to show cause;
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(iii) A notice of charges under section
1376 of the 1992 Act (12 U.S.C. 4636) and
the procedures in 12 CFR part 1780 com-
mencing imposition of a civil money
penalty against the Enterprise; or

(iv) A notice of discretionary reclas-
sification of the Enterprise’s capital
classification under section 1364(b) of
the 1992 Act (12 U.S.C. 4614(b)) and sub-
part B of this part.

(2) Review; further action. Based on
the Enterprise’s response to the notice
to show cause and consideration of
other relevant factors, OFHEO shall
promptly determine whether to com-
mence the actions described in the no-
tice, and whether additional super-
visory response under this section is
warranted.

§1777.12 Other supervisory action.

Notwithstanding the pendency or
completion of one or more supervisory
responses described in §1777.11, OFHEO
may at any time undertake additional
supervisory steps and actions in the
form of any informal or formal super-
visory tool available to OFHEO under
the 1992 Act, including, but not limited
to, issuing guidance or directives under
section 1313 (12 U.S.C. 4513), requiring
reports under section 1314 (12 U.S.C.
4514), conducting other examinations
under section 1317 (12 U.S.C. 4517),
issuing discretionary reclassification
under section 1364 (12 U.S.C. 4614), initi-
ating discretionary action under sec-
tion 1366(b) (12 U.S.C. 4616(b)), appoint-
ing a conservator under section 1369(a)
(12 U.S.C. 4619(a)), or initiating admin-
istrative enforcement action under sec-
tions 1371, 1372, and 1376 (12 U.S.C. 4631,
4632 and 4636). In addition, OFHEO may
take any such steps or actions with re-
spect to an Enterprise that fails to
make a submission or comply with a
directive as required by §1777.11, or to
address an Enterprise’s failure to im-
plement an appropriate action in re-
sponse to a supervisory letter or under
an action plan under §1777.11.

Subpart B—Capital Classifications
and Orders Under Section
1366 of the 1992 Act

§1777.20 Capital classifications.

(a) Capital classifications after the ef-
fective date of section 1365 of the 1992 Act.
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The capital classification of an Enter-
prise for purposes of subpart B of this
part is as follows:

(1) Adequately capitaliced. Except as
otherwise provided under paragraph
(a)(5) of this section, an Enterprise will
be classified as adequately capitalized
if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds total capital equaling or exceed-
ing the risk-based capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the minimum capital level.

(2) Undercapitalized. Except as other-
wise provided under paragraph (a)(5) of
this section or §1777.23(c) or §1777.23(h),
an Enterprise will be classified as
undercapitalized if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds total capital less than the risk-
based capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the minimum capital level.

(3) Significantly undercapitalized. Ex-
cept as otherwise provided under para-
graph (a)(b) of this section or §1777.23(c)
or §1777.23(h), an Enterprise will be
classified as significantly undercapital-
ized if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds core capital less than the min-
imum capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the critical capital level.

(4) Critically undercapitaliced. An En-
terprise will be classified as critically
undercapitalized if, as of the date spec-
ified in the notice of proposed capital
classification, the Enterprise holds
core capital less than the critical cap-
ital level.

(5) Discretionary reclassification—deter-
mination to reclassify. If OFHEO deter-
mines in writing that an Enterprise is
engaging in action or inaction (includ-
ing a failure to respond appropriately
to changes in circumstances or unfore-
seen events) that could result in a
rapid depletion of core capital, or that
the value of property subject to mort-

§1777.20

gages held or securitized by the Enter-
prise has decreased significantly, or
that reclassification 1is otherwise
deemed necessary to ensure that the
Enterprise holds adequate capital and
operates safely, OFHEO may reclassify
the Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized;

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified
as undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(b) Duration of reclassification; succes-
sive reclassifications. (1) A reclassifica-
tion of an Enterprise based on action,
inaction, or conditions under para-
graph (a)(d) or (c)(b) of this section
shall be considered in the determina-
tion of each subsequent capital classi-
fication of the Enterprise, and shall
only cease being considered in the de-
termination of the Enterprise’s capital
classification after OFHEO determines
that the action, inaction or condition
upon which the reclassification was
based has ceased or been eliminated
and remedied to OFHEO’s satisfaction.

(2) If the action, inaction, or condi-
tion upon which a reclassification was
based under paragraph (a)(d) or (c)(b) of
this section has not ceased or been
eliminated and remedied to OFHEO’s
satisfaction within such reasonable
time as is determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional re-
classification under such paragraph
(a)(5) or (c)(b) of this section into a
lower capital classification.

(c) Capital classifications before the ef-
fective date of section 1365 of the 1992 Act.
Notwithstanding paragraph (a) of this
section, until September 13, 2002, the
capital classification of an Enterprise
for purposes of subpart B of this part is
as follows:

(1) Adequately capitaliced. Except as
otherwise provided in paragraph (c)(b)
of this section, an Enterprise will be
classified as adequately capitalized if
the Enterprise, as of the date specified
in the notice of proposed capital classi-
fication, holds core capital equaling or
exceeding the minimum capital level.

519



§1777.21

(2) Undercapitalized. An Enterprise
will be classified as undercapitalized if
the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
holds core capital equaling or exceed-
ing the minimum capital level; and

(ii) Is reclassified as undercapitalized
by OFHEO under paragraph (c)(b) of
this section.

(3) Significantly undercapitalized. Ex-
cept as otherwise provided under para-
graph (c)(b) of this section or §1777.23(c)
or §1777.23(h), an Enterprise will be
classified as significantly undercapital-
ized if the Enterprise:

(i) As of the date specified in the no-
tice of proposed capital classification,
held core capital less than the min-
imum capital level; and

(ii) As of the date specified in the no-
tice of proposed capital classification,
held core capital equaling or exceeding
the critical capital level.

(4) Critically undercapitaliced. An En-
terprise will be classified as critically
undercapitalized if, as of the date spec-
ified in the notice of proposed capital
classification, the Enterprise held core
capital less than the critical capital
level.

(6) Discretionary reclassification. If
OFHEO determines in writing that an
Enterprise is engaging in action or in-
action (including a failure to respond
appropriately to changes in cir-
cumstances or unforeseen events) that
could result a rapid depletion of core
capital, or that the value of the prop-
erty subject to mortgages held or
securitized by the Enterprise has de-
creased significantly or that reclassi-
fication is deemed necessary to ensure
that the Enterprise holds adequate cap-
ital and operates safely, OFHEO may
reclassify the Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized:

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified
as undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(d) Prior approvals. In making a deter-
mination to reclassify an Enterprise
under paragraph (a)(5) or (c)(b) of this
section, OFHEO will not base its deci-

12 CFR Ch. XVII (1-1-08 Edition)

sion to reclassify solely on action or
inaction that previously was given spe-
cific approval by the Director of
OFHEO in connection with the Direc-
tor’s approval of the Enterprise’s cap-
ital restoration plan under section
1369C of the 1992 Act (12 U.S.C. 4622), or
of a written agreement with the Enter-
prise that is enforceable in accordance
with section 1371 of the 1992 Act.

§1777.21 Notice of capital category,
and adjustments.

(a) Notice of -capital classification.
OFHEO will classify each Enterprise
according to the capital classifications
in §1777.20(a) or §1777.20(c) on at least a
quarterly basis. OFHEO may classify
an Enterprise according to the capital
classifications in §1777.20(a) or
§1777.20(c), or reclassify an Enterprise
as set out in §1777.20(a)(b),
§1777.20(c)(b), §1777.23(c), or §1777.23(h),
at such other times as OFHEO deems
appropriate.

(1) Notice of proposed capital classifica-
tion. (i) Before OFHEO classifies or re-
classifies an Enterprise, OFHEO will
provide the Enterprise with written no-
tice containing the proposed capital
classification, the information upon
which the proposed -classification is
based, and the reason for the proposed
classification.

(ii) Notices proposing to classify or
reclassify an Enterprise as under-
capitalized or significantly under-
capitalized may be combined with a no-
tice that OFHEO may further reclas-
sify the Enterprise under §1777.23(c),
without additional notice.

(iii) Notices proposing to classify or
reclassify an Enterprise as signifi-
cantly undercapitalized or critically
undercapitalized may be combined
with a notice under §1777.24 that
OFHEO intends to issue an order under
section 1366 of the 1992 Act (12 U.S.C.
4616).

(iv) Notices proposing to classify an
Enterprise as undercapitalized or sig-
nificantly undercapitalized may be
combined with a notice proposing to si-
multaneously reclassify the Enterprise
under §1777.20(a)(5) or §1777.20(c)(5).

(2) Response by the Enterprise. The En-
terprise may submit a response to
OFHEO containing information for
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OFHEO’s consideration in classifying
or reclassifying the Enterprise.

(i) The Enterprise may, within thirty
calendar days from receipt of a notice
of proposed capital classification, sub-
mit a response to OFHEO, unless
OFHEO determines the condition of the
Enterprise requires a shorter period or
the Enterprise consents to a shorter
period.

(ii) The Enterprise’s response period
may be extended for up to an addi-
tional thirty calendar days if OFHEO
determines there is good cause for such
extension.

(iii) The Enterprise’s failure to sub-
mit a response during the response pe-
riod (as extended or shortened, if appli-
cable) shall waive any right of the En-
terprise to comment on or object to the
proposed capital classification.

(3) Classification determination and
written mnotice of capital classification.
After the Enterprise has submitted its
response under paragraph (a)(2) of this
section or the response period (as ex-
tended or shortened, if applicable) has
expired, whichever occurs first, OFHEO
will make its determination of the En-
terprise’s capital classification, taking
into consideration such relevant infor-
mation as is provided by the Enterprise
in its response, if any, under paragraph
(a)(2) of this section. OFHEO will pro-
vide the Enterprise with a written no-
tice of capital classification, which
shall include a description of the basis
for OFHEO'’s determination.

(4) Timing. OFHEO may, in its discre-
tion, issue a notice of proposed capital
classification to an Enterprise at any
time. If a notice of proposed classifica-
tion is pending (under the process set
out in paragraphs (a)(1) through (3) of
this section) at that time, OFHEO
may, in its discretion, specify whether
the subsequent notice of proposed cap-
ital classification supersedes the pend-
ing notice.

(b) Developments warranting possible
change to capital classification—(1) No-
tice to OFHEO. An Enterprise shall
promptly provide OFHEO with written
notice of any material development
that would result in the Enterprise’s
core or total capital to fall to a point
causing the Enterprise to be placed in
a lower capital classification than the
capital classification assigned to the
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Enterprise in its most recent notice of
capital classification from OFHEO, or
than is proposed to be assigned in the
Enterprise’s most recent notice of pro-
posed capital classification from
OFHEO. The Enterprise shall deliver
such notice to OFHEO no later than
ten calendar days after the Enterprise
becomes aware of such development.

(2) OFHEO, in its discretion, will de-
termine whether to issue a new notice
of proposed capital classification under
paragraph (a) of this section, based on
OFHEO’s review of the notice under
paragraph (b)(1) of this section from
the Enterprise and any other informa-
tion deemed relevant by OFHEO.

§1777.22 Limitation on capital dis-
tributions.

(a) Capital distributions in general. An
Enterprise shall make no capital dis-
tribution that would decrease the total
capital of the Enterprise to an amount
less than the risk-based capital level or
the core capital of the Enterprise to an
amount less than the minimum capital
level without the prior written ap-
proval of OFHEO.

(b) Capital distributions by an Enter-
prise that is not adequately capitaliced—
(1) Prohibited distributions. An Enter-
prise that is not classified as ade-
quately capitalized shall make no cap-
ital distribution that would result in
the Enterprise being classified into a
lower capital classification than the
one to which it is classified at the time
of such distribution.

(2) Restricted distributions. An Enter-
prise classified as significantly or criti-
cally undercapitalized shall make no
capital distribution without the prior
written approval of OFHEO. OFHEO
may grant a request for such a capital
distribution only if OFHEO determines,
in its discretion, that the distribution:

(i) Will enhance the ability of the En-
terprise to meet the risk-based capital
level and the minimum capital level
promptly;

(ii) Will contribute to the long-term
financial safety and soundness of the
Enterprise; or

(iii) Is otherwise in the public inter-
est.
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§1777.23 Capital restoration plans.

(a) Schedule for filing plans—(1) In
general. An Enterprise shall file a cap-
ital restoration plan in writing with
OFHEO within ten days of receiving a
notice of capital classification under
§1777.21(a)(3) stating that the Enter-
prise is classified as undercapitalized,
significantly undercapitalized, or criti-
cally undercapitalized, unless OFHEO
in its discretion determines an exten-
sion of the ten-day period is necessary
and provides the Enterprise with writ-
ten notice of the date the plan is due.

(2) Successive capital classifications.
Notwithstanding paragraph (a)(l) of
this section, an Enterprise that has al-
ready submitted and is operating under
a capital restoration plan approved by
OFHEO under this part is not required
to submit an additional capital res-
toration plan based on a subsequent
notice of capital classification, unless
OFHEO notifies the Enterprise that it
must submit a new or amended capital
restoration plan. An Enterprise that
receives such a notice to submit a new
or amended capital restoration plan
shall file in writing with OFHEO a
complete plan that is responsive to the
terms of and within the deadline speci-
fied in such notice.

(b) Contents of capital restoration plan.
(1) The capital restoration plan sub-
mitted under paragraph (a)(1) or (2) of
this section shall:

(i) Specify the level of capital the En-
terprise will achieve and maintain;

(ii) Describe the actions that the En-
terprise will take to become classified
as adequately capitalized;

(iii) Establish a schedule for com-
pleting the actions set forth in the
plan;

(iv) Specify the types and levels of
activities (including existing and new
programs) in which the Enterprise will
engage during the term of the plan;

(v) Describe the actions that the En-
terprise will take to comply with any
mandatory or discretionary require-
ments to be imposed under Subtitle B
of the 1992 Act (12 U.S.C. 4611 through
4623) or subpart B of this part;

(vi) To the extent the Enterprise is
required to submit or revise a capital
restoration plan as the result of a re-
classification of the Enterprise under
§1777.20(a)(5) or §1777.20(c)(b), describe
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the steps the Enterprise will take to
cease or eliminate and remedy the ac-
tion, inaction, or conditions that
caused the reclassification; and

(vii) Provide any other information
or discuss any other issues as in-
structed by OFHEO.

(2) The plan shall include a declara-
tion by the chief executive officer,
treasurer, or other officer designated
by the Board of Directors of the Enter-
prise to make such declaration, that
the material contained in the plan is
true and correct to the best of such of-
ficer’s knowledge and belief.

(c) Failure to submit—(1) Failure to
submit; submission of unacceptable plan.
If, upon the expiration of the period
provided in paragraph (a)(1) or (2) of
this section for an Enterprise to sub-
mit a capital restoration plan, an En-
terprise fails to comply with the re-
quirement to file a complete capital
restoration plan, or if the capital res-
toration plan is disapproved after re-
view under paragraph (d) of this sec-
tion, OFHEO may, in accordance with
§1777.21(a)(1)(ii) without additional no-
tice, reclassify the Enterprise:

(i) As significantly undercapitalized
if it is otherwise classified as under-
capitalized; or

(ii) As critically undercapitalized if
it is otherwise -classified as signifi-
cantly undercapitalized.

(2) Duration of reclassification. An En-
terprise’s failure to submit an approved
capital restoration plan as described in
paragraph (c)(1) of this section shall
continue to be grounds for reclassifica-
tion at each subsequent capital classi-
fication of the Enterprise, and shall
only cease being considered grounds for
reclassification after the Enterprise
files a capital restoration plan that re-
ceives OFHEO’s approval under para-
graph (d) of this section.

(3) Successive reclassifications. If an
Enterprise has not remedied its failure
to file a complete capital restoration
plan or an acceptable capital restora-
tion plan within such period as is de-
termined by OFHEO to be appropriate,
OFHEO may consider such failure to be
the basis for additional reclassification
under paragraph (c)(1) of this section
into a lower capital classification.
Such reclassification may be made
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without additional notice in accord-
ance with §1777.21(a)(1)(ii).

(d) Order approving or disapproving
plan. Not later than thirty calendar
days after receipt of the Enterprise’s
complete or amended capital restora-
tion plan under this section (subject to
extension upon written notice to the
Enterprise for an additional thirty cal-
endar days as OFHEO deems nec-
essary), OFHEO shall issue an order to
the Enterprise approving or dis-
approving the plan. An order dis-
approving a plan shall include the rea-
sons therefore.

(e) Resubmission. An Enterprise that
receives an order disapproving its cap-
ital restoration plan shall submit an
amended capital plan acceptable to
OFHEO within thirty calendar days of
the date of such order, or a longer pe-
riod if OFHEO determines an extension
is in the public interest.

(f) Amendment. An Enterprise that
has received an order approving its
capital restoration plan may amend
the capital restoration plan only after
written notice to OFHEO and OFHEO’s
written approval of the modification.
Pending OFHEO’s review and approval
of the amendment in OFHEOQO’s discre-
tion, the Enterprise shall continue to
implement the capital restoration plan
under the original approval order.

(g) Termination—(1) Termination under
the terms of the plan. An Enterprise that
has received an order approving its
capital restoration plan remains bound
by each of its obligations under the
plan until each such obligation termi-
nates under express terms of the plan
itself identifying a date, event, or con-
dition upon which such obligation shall
terminate.

(2) Termination orders. To the extent
the plan does not include such express
terms for any obligation thereunder,
the Enterprise’s obligation continues
until OFHEO issues an order termi-
nating such obligation under the plan.
The Enterprise may also submit a writ-
ten request to OFHEO seeking termi-
nation of such obligations. OFHEO will
approve termination of such obligation
to the extent that OFHEO determines,
in its discretion, that the obligation’s
purpose under the plan has been ful-
filled and that termination of the obli-
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gation is consistent with the overall
safety and soundness of the Enterprise.

(h) Implementation—(1) An Enterprise
that has received an order approving
its capital restoration plan is required
to implement the plan.

(i) If OFHEO determines, in its dis-
cretion, that an Enterprise has failed
to make, in good faith, reasonable ef-
forts necessary to comply with the cap-
ital restoration plan and fulfill the
schedule thereunder, OFHEO may re-
classify the Enterprise:

(A) As significantly undercapitalized
if it is otherwise classified as under-
capitalized; or

(B) As critically undercapitalized if
it is otherwise classified as signifi-
cantly undercapitalized.

(i1) Duration of reclassification. An En-
terprise’s failure to implement an ap-
proved capital restoration plan as de-
scribed in paragraph (h)(1)(i) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds for reclassification after
OFHEO determines, in its discretion,
that the Enterprise is making such ef-
forts as are reasonably necessary to
comply with the capital restoration
plan and fulfill the schedule there-
under.

(iii) Swuccessive reclassifications. If an
Enterprise has not remedied its failure
to implement an approved capital res-
toration plan within such period as is
determined by OFHEO to be appro-
priate, OFHEO may consider such fail-
ure to be the basis for additional re-
classification under paragraph (h)(1)(i)
of this section into a lower capital
classification.

(2) Administrative enforcement action.
A capital plan that has received an ap-
proval order from OFHEO under this
section shall constitute an order under
the 1992 Act. An Enterprise, regardless
of its capital classification, as well as
its executive officers, and directors
may be subject to action by OFHEO
under sections 1371, 1372, and 1376 of the
1992 Act (12 U.S.C. 4631, 4632, and 4636)
and 12 CFR part 1780 for failure to com-
ply with such plan.
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order.

(a) Orders under section 1366 of the 1992
Act (12 U.S.C. 4616). In addition to any
other action taken under this part,
part 1780 of this chapter, or any other
applicable authority, OFHEO may, in
its discretion, issue an order to an En-
terprise that is classified as signifi-
cantly undercapitalized or -critically
undercapitalized, or is in conservator-
ship, directing the Enterprise to take
one or more of the following actions:

(1) Limit any increase in, or reduce,
any obligations of the Enterprise, in-
cluding off-balance sheet obligations;

(2) Limit or eliminate growth of the
Enterprise’s assets or reduce the
amount of the Enterprise’s assets;

(3) Acquire new capital, in such form
and amount as determined by OFHEO;
or

(4) Terminate, reduce, or modify any
activity of the Enterprise that OFHEO
determines creates excessive risk to
the Enterprise.

(b) Notice of intent to issue an order.
Before OFHEO issues an order to an
Enterprise pursuant to section 1366 of
the 1992 Act (12 U.S.C. 4616), OFHEO
will provide the Enterprise with writ-
ten notice containing the proposed
order.

(c) Contents of notice. A notice of in-
tent to issue an order under this sub-
part shall include:

(1) A statement of the Enterprise’s
capital classification and its minimum
capital level or critical capital level,
and its risk-based capital level;

(2) A description of the restrictions,
prohibitions, or affirmative actions
that OFHEO proposes to impose or re-
quire; and

(3) The proposed date when such re-
strictions or prohibitions would be-
come effective or the proposed date for
the commencement and/or completion
of the affirmative actions.

Notice of intent to issue an

§1777.25 Response to notice.

(a) Content of response. The Enter-
prise may submit a response to OFHEO
containing information for OFHEO’s
consideration in connection with the
proposed order. The response should in-
clude, but is in no way limited to, the
following:
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(1) Any relevant information, miti-
gating circumstances, documentation,
or other information the Enterprise
wishes OFHEO to consider in support
of the Enterprise’s position regarding
the proposed order; and

(2) Any recommended modification to
the proposed order, and justification
thereof.

(b) Time to respond. The Enterprise
may, within thirty calendar days after
receipt of the notice of proposed order,
submit a response to OFHEO, unless
OFHEO determines a shorter period to
be appropriate or the Enterprise con-
sents to a shorter period. OFHEO may
extend the Enterprise’s response period
for up to an additional thirty calendar
days if OFHEO determines, in its dis-
cretion, that there is good cause for
such extension.

(c) Waiver and consent. The Enter-
prise’s failure to submit a response
during the response period (as extended
or shortened, if applicable) shall waive
any right of the Enterprise to comment
on or object to the proposed order.

§1777.26 Final notice of order.

(a) Determination and notice. After the
Enterprise has submitted its response
under §1777.25 or the response period
(as extended or shortened, if applica-
ble) has expired, whichever occurs first,
OFHEO will determine, in its discre-
tion, whether to take into comnsider-
ation such relevant information as is
provided by the Enterprise in its re-
sponse, if any, under §1777.25. OFHEO
will provide the Enterprise with a writ-
ten final notice of any order issued by
OFHEO under this subpart, which is to
include a description of the basis for
OFHEO’s determination.

(b) Termination or modification. An En-
terprise that has received an order
under paragraph (a) of this section re-
mains subject to each provision of the
order until each such provision termi-
nates under the express terms of the
order. The Enterprise may submit a
written request to OFHEO seeking
modification or termination of one or
more provisions of the order. Pending
OFHEO’s review and approval, in
OFHEO’s discretion of the Enterprise’s
request, the Enterprise shall remain
subject to the provisions of the order.
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(c) Enforcement of order—(1) Judicial
enforcement. An order issued under
paragraph (a) of this section is an order
for purposes of section 1375 of the 1992
Act (12 U.S.C. 4635). An Enterprise in
any capital classification may be sub-
ject to enforcement of such order in
the United States District Court for
the District of Columbia pursuant to
such section.

(2) Administrative enforcement. An
order issued under paragraph (a) of this
section constitutes an order under the
1992 Act. An Enterprise, regardless of
its capital classification, as well as its
executive officers and directors may be
subject to action by OFHEO under sec-
tions 1371, 1372, and 1376 of the 1992 Act
(12 U.S.C. 4631, 4632, and 4636) and 12
CFR part 1780 for failure to comply
with such order.

§1777.27 Exhaustion and review.

(a) Judicial review—(1) Review of cer-
tain actions. An Enterprise that is not
classified as critically undercapitalized
may seek judicial review of a final no-
tice of capital classification issued pur-
suant to §1777.21(a)(3) or a final notice
of order issued pursuant to §1777.26(a)
in accordance with section 1369D of the
1992 Act (12 U.S.C. 4623)

(2) Other review barred. Except as set
out in paragraph (a)(1) of this section,
or review of conservatorship appoint-
ments to the limited extent provided in
section 1369(b) of the 1992 Act (12 U.S.C.
4619(b)) and §1777.28(c), no court shall
have jurisdiction to affect, by injunc-
tion or otherwise, the issuance or effec-
tiveness of a capital classification or
any other action of OFHEO pursuant to
this subpart B, as provided in section
1369D of the 1992 Act (12 U.S.C. 4623).

(b) Erxhaustion of administrative rem-
edies. In connection with any issue for
which an Enterprise seeks judicial re-
view in connection with an action de-
scribed in paragraph (a)(1) of this sec-
tion, the Enterprise must have first ex-
hausted its administrative remedies,
by presenting all its objections, argu-
ments, and information relating to
such issue for OFHEO’s consideration
pursuant to §1777.21(a)(2), as part of the
Enterprise’s response to OFHEO’s no-
tice of capital classification, or pursu-
ant to §1777.25, as part of the Enter-
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prise’s response to OFHEQO’s notice of
intent to issue an order.

(c) No stay pending review. The com-
mencement of proceedings for judicial
review of a final capital classification
or order as described in paragraph
(a)(1) of this section shall not operate
as a stay thereof.

§1777.28 Appointment of conservator
for a significantly undercapitalized
or critically undercapitalized En-
terprise.

(a) Significantly undercapitaliced En-
terprise. At any time after an Enter-
prise 1is classified as significantly
undercapitalized, OFHEO may issue an
order appointing a conservator for the
Enterprise upon determining that:

(1) The amount of core capital of the
Enterprise is less than the minimum
capital level; and

(2) The alternative remedies avail-
able to OFHEO under the 1992 Act are
not satisfactory.

(b) Critically undercapitaliced Enter-
prise—(1) Appointment upon classifica-
tion. Not later than thirty days after
issuing a final notice of capital classi-
fication pursuant to §1777.21(a)(3)
classifying an Enterprise as signifi-
cantly undercapitalized, OFHEO shall
issue an order appointing a conservator
for the Enterprise.

(2) Exception. Notwithstanding para-
graph (b)(1) of this section, OFHEO
may determine not to appoint a conser-
vator if OFHEO makes a written find-
ing, with the written concurrence of
the Secretary of the Treasury, that:

(i) The appointment of a conservator
would have serious adverse effects on
economic conditions of national finan-
cial markets or on the financial sta-
bility of the housing finance market;
and

(ii) The public interest would be bet-
ter served by taking some other en-
forcement action authorized under this
title.

(c) Judicial review. An Enterprise for
which a conservator has been ap-
pointed pursuant to paragraph (a) or
(b) of this section may seek judicial re-
view of the appointment in accordance
with section 1369(b) of the 1992 Act (12
U.S.C. 4619(b)). Except as provided
therein, no court may take any action
regarding the removal of a conservator
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or otherwise restrain or affect the exer-
cise of the powers or functions of a con-
servator.

(d) Termination—(1) Upon reaching the
minimum capital level. OFHEO will issue
an order terminating a conservatorship
appointment under paragraph (a) or (b)
of this section upon a determination
that the Enterprise has maintained an
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amount of core capital that is equal to
or exceeds the minimum capital level.

(2) In OFHEQO’s discretion. OFHEO
may, in its discretion, issue an order
terminating a conservatorship appoint-
ment under paragraph (a) or (b) of this
section upon a determination that such
termination order is in the public in-
terest and may safely be accomplished.
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